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2.0 EIA and Legal Framework  

Introduction 
2.1 This chapter sets out the legislative consenting framework for the s.36c variation application 

and the broad approach taken to the Environmental Impact Assessment (EIA) for the proposed 

development. 

2.2 A description of the relevant aspects of the following documents is provided:  

• The Electricity Act 1989 (as amended); 

• The Electricity Works (Environmental Impact Assessment) (Scotland) Regulations 2017 (as 

amended); and 

• The Town and Country Planning (Scotland) Act 1997 (as amended). 

The Legislative Consenting Framework 
2.3 Due to the proposed electricity generation capacity of the proposed development exceeding 50 

MW, an application for consent is submitted to the Scottish Ministers under the terms of the 

Electricity Act 1989 (as amended).  The Growth and Infrastructure Act 2013 inserted section 

36(c) into the Electricity Act 1989, which itself introduces an application process to formally vary 

s.36c and for planning permission to be deemed to be granted in connection with such 

applications. The proposed development is a variation of an extant s.36c for the Pencloe Wind 

Farm, issued by Scottish Ministers in December 2018. The Electricity Generating Stations 

(Applications for Variation of Consent) (Scotland) Regulations 2013 set out the application 

submission requirements for s.36c applications. 

2.4 If Section 36c consent is granted, the Scottish Ministers may also give a direction that planning 

permission for the development be deemed to be granted under Section 57(2) of the Town and 

Country Planning (Scotland) Act 1997. For the avoidance of doubt the Applicant seeks a 

Deemed Planning Direction under the terms of s.57(2) of the Town and Country Planning 

(Scotland) Act 1997 and includes a draft Direction as part of the s.36c application as required 

by the Regulations. 

2.5 In considering the application, the Scottish Ministers must fulfil the requirements of Schedule 9 

(paragraph 3) of the Electricity Act 1989.  This requires the Scottish Ministers to consider the 

“desirability of preserving natural beauty, of conserving flora, fauna and geological or 

physiographical features of special interest and of protecting sites, buildings and objects of 

architectural, historic or archaeological interest”  In addition, the Scottish Ministers are required 

in terms of said paragraph to assess whether the Applicant has fulfilled the requirement to “do 

what he reasonably can to mitigate any effect which the proposals would have on the natural 

beauty of the countryside or on any such flora, fauna, features, sites, buildings or objects”  

These considerations require to be informed by the Variation Regulations, which require 

specific consideration to be given to the difference in likely significant environmental effects 

between the original and proposed developments. 

2.6 The principal planning statute in Scotland is the Town and Country Planning Act (Scotland) 

1997 (the Planning Act) as amended by The Planning etc. (Scotland) Act 2006. 
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2.7 Section 57 of the Planning Act addresses development with Government authorisation. Section 

57(2) states that: “On granting or varying a consent under section 36 or 37 of the Electricity Act 

1989, the Scottish Ministers may give a direction for planning permission to be deemed to be 

granted, subject to such conditions (if any) as may be specified in the direction, for – (a) so 

much of the operation or change of use to which the consent relates as constitutes 

development; (b) any development ancillary to the operational change of use to which the 

consent relates”. 

2.8 As an application under the Electricity Act, the duty under Section 25 of the Planning Act, to 

determine the application in accordance with the provisions of the Development Plan unless 

material considerations indicate otherwise, does not apply. The Development Plan is however 

a relevant and important consideration. The standalone Planning Statement for the proposed 

development provides further information on this matter. 

The EIA Regulations 
2.9 The structure of this EIAR follows the requirements of Schedule 4 of the Electricity Works 

(Environmental Impact Assessment) (Scotland) Regulations 2017 (Scottish Government, 

2017) read with s.28 of the Regulations. The EIAR comprises three main components – a Non-

Technical Summary (NTS), the main EIAR text and figures (including a Schedule of Mitigation), 

and EIAR Appendices. 

2.10 The proposed development comprises a Schedule 2 Category (a) development due to it being 

classed as a generating station which requires consent under s.36 of the Electricity Act. 

Regulation 28 requires that an EIAR for a s.36(c) application requires to include a description 

of: 

“(i) the main respects in which the developer considers that the likely significant effects 

on the environment of the proposed development would differ from those described in 

any EIA report or environmental statement, as the case may be, that was prepared in 

connection with the relevant section 36 consent; and 

 (ii) a non-technical summary of the differences referred to in sub-paragraph (i). 

 (3) In this regulation— 

 “proposed varied development” means— 

(a) the generating station, or extension of a generating station, which the developer would 

be authorised to construct under a relevant section 36 consent if that consent were varied 

as requested in a variation application; 

(b) the way in which a generating station so constructed or extended would be authorised 

to be operated under the relevant section 36 consent as so varied; and 

 (c) any section 57 development in respect of which section 36 consent is not required; 

“relevant section 36 consent”, in relation to a variation application, means the section 36 

consent in respect of which that variation application is made; 
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“section 36 consent” means a consent under section 36 of the Electricity Act 1989 to 

construct, extend or operate a generating station including any variations to that consent 

already made under section 36C(4) of the Act; 

 “section 57 development” means any development in respect of which— 

 (a) a section 57 direction was given on granting the relevant section 36 consent; or 

(b) the developer, on making a variation application, requests the Scottish Ministers to 

give a section 57 direction; 

“section 57 direction” means a direction under section 57(2) or (2ZA) of the 1997 Act 

(deemed planning permission for development with government authorisation).” 

2.11 The EIAR has been set out on the basis of satisfying the above requirements utilising the 

Original ES as the environmental baseline (subject to a cumulative update where appropriate) 

to inform the assessment of the likely change in significant effects that would arise from 

implementing the proposed development.  

2.12 Schedule 2 (3) allows variations which result in a lower environmental impact to be screened 

out of the requirement for a fresh EIA, since it requires a new assessment where the proposal 

is for:  

“Any change to or extension (including a change in the manner or period of operation) of 

development of a description listed in schedule 1 or in paragraph 1 of this schedule where 

that development is already authorised, executed, or in the process of being executed, and 

the change or extension may have significant adverse effects on the environment.” 

(emphasis added). 
 

The EIA Team 
2.13 The EIA team is set out within Table 2.1 below: 

Table 2.1: EIA Team 

Discipline Author Company and Team Qualifications 

Lead EIA 
Consultants 

 

SWECO and Peter 
Moynan Consulting 
Ltd. 

EIA Quality Mark Registrant (SWECO only); 

BSc (Hons) Environmental Geography; 
Chartered Environmentalist; Member of the 
Institute of Environmental Sciences; and BA 
Mod Natural Sciences.  

  

Planning and Policy 
Context 

JLL BLE (Hons) Member of the Royal Town 
Planning Institute. 

Forestry  
 

DGA Forestry BSc Ecological Science (Hons Forestry); 
MBA; and Member Institute of Chartered 
Foresters (MICFor). 

Landscape & Visual Ramboll Chartered Member of the Landscape 
Institute (CMLI); Bachelor of Landscape 
Architecture (BLA); and Bachelor of Arts – 
Landscape Design BA (Hons). 
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Discipline Author Company and Team Qualifications 

Non-Avian Ecology SLR Consulting BSc (Hons) Environmental Science;  

MSc Conservation; and Member of the 

Chartered Institute of Ecology and 

Environmental Management (CIEEM). 

Ornithology SLR Consulting 

  
 

BSc (Hons) Environmental Science;  

MSc Conservation; and Member of the 
Chartered Institute of Ecology and 
Environmental Management (CIEEM). 

Hydrology, 
Hydrogeology and 
Geology 

Fluid Environmental 
Consultants 

BSc (Hons) Geophysical Sciences; 

MSc Water Resources Systems 
Engineering; Chartered Scientist; and 

Member of the Chartered Institute of Water 
and Environmental Management. 

Archaeology and 
Cultural Heritage 

Headland 
Archaeology / Peter 
Moynan Consulting 
Ltd. 

BA (Hons) Medieval History; MA 
Archaeology; PhD Archaeology; Fellow of 
the Society of Antiquities of Scotland; and 
Member of the Institute for Archaeologists. 

Noise and Vibration Sine Acoustics B.Eng (Hons) Building Services 
Engineering. 

Traffic and Transport Transport Planning BEng (Hons) Civil and Transportation 
Engineering. 

Telecommunications, 
Aviation & Defence 

Wind Power 
Aviation 
Consultants 
(WPAC) 

Commander RN Ret. 

Socio-Economics Jacobs / JLL BSc (Hons) Environmental Management 
and 

BLE (Hons) Member of the Royal Town 
Planning Institute. 

Climate Change Carbon Forecast Ltd BSc (Hons) Ecological Sciences; 

MIEMA; CEnv and 

GHG Verification ISO14064-3 CSA. 

Peat Slide Risk 
Assessment, Borrow 
Pit Assessment and 
Peat Management 
Plan 

Fluid 
Environmental 
Consultants 

BSc (Hons) Geophysical Sciences; 

MSc Water Resources Systems 
Engineering; Chartered Scientist; and 

Member of the Chartered Institute of 

Water and Environmental 
Management. 

 

The EIA Report 

EIA Process 
2.14 The findings of the EIA are presented in this EIAR, which has been prepared in accordance 

with the EIA Regulations. 

2.15 The methodology adopted for each technical assessment has not changed from that set out in 

the Original ES unless otherwise stated. 

Screening 
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2.16 Screening is the process by which it is determined whether or not an EIA should be conducted 

for the proposed development. 

2.17 The proposed development is a Schedule 2 development. Schedule 3 of the EIA Regulations 

sets out the criteria that should be considered in determining whether a Schedule 2 

development is likely to have significant environmental effects and hence require a formal EIA.  

It is accepted by the Applicant that the proposed development is likely to have significant 

environmental effects and is accordingly EIA development. 

Scoping 
2.18 The Applicant relies upon the scope of the Original ES. 

Previous Assessments 
2.19 An ES was submitted to the Scottish Government in March 2015 that accompanied the original 

s.36 application. The document provided findings of the EIA for a 21 turbine development.  A 

further Environmental Information Addendum prepared in response to requests made during 

the s.36 consultation process and was submitted to Scottish Ministers in September 2015, this 

reduced the number of turbines to 19 which ultimately received s.36 consent on 6 December 

2018.  

The EIA Process 
2.20 EIA is the systematic process of compiling, assessing, and presenting all the likely significant 

environmental effects of a proposed development. The assessment is designed to inform the 

decision-making process by way of setting out the likely environmental profile of a project.  In 

this case for the s.36c variation, as per the EIA Regulations, this EIA process focuses 

specifically on the likely change to the residual significant effects of the proposed development 

compared with those of the consented development.  

2.21 A comparison between the proposed development and consented development layouts is 

provided in Variation Figure 4.1B. 

2.22 The following applies to the EIA for the proposed development: 

• Baseline surveys (where appropriate and where possible) remain as those that informed 

the Original ES unless otherwise stated. 

• Methodologies set out in the Original ES remain as applicable to the proposed development 

except where stated. 

• Mitigation measures designed to avoid, reduce or off-set adverse effects remain as set out 

in Original Chapter 17 of the Original ES unless otherwise stated. 

Scope of the EIA 

Technical Scope 
2.23 This remains as per the Original ES subject to the proposed development being an amendment 

to the consented development. 

Spatial Scope 
2.24 This remains as per the Original ES. However, the 2017 EIA Regulations require the EIA 

process to assess the effects of a development on additional receptor groups to those required 

by the previous EIA Regulations, which include population and human health, in light of the 

circumstances relating to the proposed development. 
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2.25 No bespoke assessment of the potential impact of the proposed development on population or 

human health receptor groups is undertaken in this variation EIAR due to the assessment of 

these receptor groups having been integrated within the following aspects of the EIAR: 

• Chapter 7 Landscape and Visual, in terms of assessing the potential impacts upon views; 

• Chapter 12 Noise, in terms of determining whether the proposed development can operate 

within established limits set to protect against nuisance and adverse health impacts 

associated with excessive noise; 

• Chapter 13 Access, Traffic and Transport in terms of minimising impacts upon the road 

network relating to public safety and potential driver delay; 

• Chapter 14 Socio economics, in terms of assessing whether the proposed development 

would likely result in displacement of workers or adverse impacts to the local economy and 

the financial wellbeing of residents; 

• Chapter 15 Telecommunications, Aviation and Defence, to establish whether mitigation 

is required to manage potential impacts upon aviation and radar with a view to ensuring air 

safety is not adversely affected; and 

• Chapter 16 Climate Change, in terms of minimising disturbance to peat and maximising 

the project’s carbon balance which will assist in reducing greenhouse gas emissions and 

meeting air quality objectives. 

Temporal Scope 
2.26 This remains as per the Original ES except for the anticipated construction years. The 

construction process is now anticipated to take place between 2020 – 2022. 

Assessment of Environmental Effects 
2.27 Within the EIAR, the assessment of effects for each environmental topic takes into account the 

environmental impacts of the construction/decommissioning and operational phases of the 

proposed development.  Effects of the proposed development are reported in comparison with 

those reported within the Original ES for the consented development.  

Mitigation Measures 
2.28 The EIA Regulations require the EIA to present a description of the measures proposed to 

avoid, reduce and, if possible, offset significant adverse effects. Mitigation measures remain as 

per those proposed within the Original ES and are set out in Original Chapter 17 of the ES. 

EIA Assumptions, Limitations and Uncertainty 
2.29 The EIA process is designed to enable informed decision-making based on the best available 

information about the environmental implications of a proposed development. However, there 

will always be some uncertainty inherent in the scale and nature of the predicted environmental 

effects as a result of the information utilised in the assessment. 

2.30 The key assumptions made in this EIAR are as follows:  

• The Original ES for the consented development provides the basis for establishing whether 

significant effects for the proposed development are likely subject to establishing whether 

changes to the cumulative baseline require further assessment.  

• All mitigation measures set out in the Original ES will remain unless otherwise stated 


